
The rights of the defense by Marcel LEMONDE

At the invitation of the association Henri Capitant, Marcel LEMONDE, former investigating 
judge of the Extraordinary Chambers in the Courts of Cambodia in charge of the Khmer 
Rouge trial, conducted two training sessions for Magistrates and pupils magistrates on both 
the rights of the defense and magistrates’ ethics. These courses took place on the 29th and the
30th of November at the Royal Academy of Judiciary Professions. 

Convinced that the country’s future depends to a large extent on his justice, Marcel 
LEMONDE insisted on the importance of the rights of the defense which must guide the 
criminal process because "without true defense there is no true justice". 

The difficult balance between the trial’s effectiveness and its fairness

Mr Marcel LEMONDE introduced the subject by making some preliminary comments on 
criminal procedure. 

Criminal proceedings lead from a de facto situation to a legal decision, which means from 
the appearance of a violation of criminal law to the judicial determination of an offense’s 
existence (or not) attributable to a person (or not), with legal consequences. 

In any criminal procedure there are necessarily three actors: 
- An accusation led by the prosecutor to represent the interests of society and support the 
prosecution. Despite being a magistrate, the prosecutor is not a judge but a party to the trial. 
- The defense, assisted or not by a lawyer.
- The judge, who is responsible for monitoring the accusation and guaranteeing the rights of 
the defense. 

The entire judicial process ensures that a fair trial is held in an independent and impartial 
tribunal. 

In order to make state justice work, the criminal trial must be both effective and fair. 

Effective, because if the state justice is too slow, it can promote the "vendetta"(or private 
revenge) and the risk of self-justice by litigants would be increased. The aim of criminal 
proceedings is precisely to avoid a violent and direct confrontation between the victim and 
the accused and, therefore, to put a judge as an intermediary between the two parties. Thus, 
the justice’s efficiency is a guarantee of trust for citizens who will more likely rely on it 
instead of using private justice.

Nevertheless, this efficiency should not be sought at any price. For example, even if torture 
could be used to get a confession, it is clear that it would not be justified. That is why 
constitutional principles such as Cambodia's international commitments (for example the 
International Covenant on Civil and Political Rights of 1966) keep the procedure from 
disrespecting both fundamental human rights and rights of the defense.  
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Every democratic society tries to strike a balance between freedom and protection of 
fundamental rights. The main characteristic of criminal law is precisely to organize this 
process by setting limits that cannot be crossed. For example, the search for evidence 
sometimes requires public authorities to infringe individual liberties such as preventing 
someone from coming and going, seizure of correspondence, telephone tapping, searches. 
The law itself justifies these many violations of fundamental human rights. The State cannot,
in the name of absolute protection of human rights, choose to bypass these laws when an 
offense has been committed. However, infringements must be limited and must remain 
exceptions that can only be used to a strictly necessary extent. The purpose of criminal 
proceedings is also to specify these limits and to make them effectively exceptional. 
Criminal proceedings are therefore always seeking a balance between the effectiveness of the
trial and its fairness. 

The guiding principles of the "rights of the defense"

There are two possible methods for organizing criminal proceedings:
- The first one is to fix a great number of details through a lot of very precise texts, providing
the form of the acts to be accomplished and the deadlines to be respected.
- The second is to determine the fundamental principles, which define the spirit of the 
procedure. 

In the current conception, most codes, and particularly the Cambodian Criminal Procedure 
Code (CPP), have almost no fundamental principle (not even the presumption of innocence), 
except for a few texts, for example, the article 127 of the Criminal Procedure Code "The 
investigating judge, in accordance with the law, shall carry out all acts of investigation 
which he considers to be useful in order to ascertain the truth. It is his duty to take account 
of both prosecution and defense evidence.” 

This lack of general principles increases the complexity of formalities that need to be 
accomplished which slows the procedure and leads people to respect the law to the letter 
rather than looking for its spirit. Through the law, the legislator’s will is to guarantee the 
citizens’ rights. But if the rule is no more than a formality which can be accomplished by a 
simple printed statement, then the goal is not achieved. 

For example, with an exclusively formalistic approach, evidence gathered respecting the 
form will be allowed, even if psychological or physical pressures have been used, but an 
operation respecting the rights of others would be void as soon as it is incompletely reported.
The magistrate must therefore apply the technical rule, but only as a reflection of the 
fundamental principles. 

To move from the fact to the law, it is necessary to first identify the basic principles and 
formulate them clearly before defining new rules.  There are three benefits: 
- Their violation will result on the nullity of the procedure.
- The mandatory formalities can be reduced. 
- The approach will become more ethical than formalistic. 
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Technical rules should only be a reflection of the principles. 

This approach was followed in France by the Delmas-Marty Commission, of which Mr. 
Marcel LEMONDE was a member. The committee of practitioners had to reform the French 
criminal procedure’s code. Its report is available online on the French documentation 
website. (Link to be added) 

Although no overall reform of the criminal procedure has been enacted in France (because of
a lack of political agreement), the Commission played a major role, leading the legislator to 
add the principles defined by the Committee in the French criminal procedure’s code through
a preliminary article.

This article contains all the main principles of the rights of the defense: the principle of 
adversarial and fairness, the separation of the prosecuting and the adjudicating authorities, 
the principle of citizen’s equality before a court. Similarly, presumption of innocence is also 
enshrined in this article, along with the compulsory assistance of a lawyer, the right to have 
an interpreter, the principle of reasonable time, the proportionality of coercive measures and 
judicial control... 

These fundamental principles are also to be found in international law. For example, the 
International Covenant on Civil and Political Rights of 1966, the Convention for the 
Protection of Human Rights and Fundamental Freedoms of 1950, the Convention on the 
Rights of the Child of 1989, the Rules of Procedure of the Extraordinary Cambodia (ECCC). 
Although in Cambodian law there are no fundamental principles like the ones in France, 
Cambodia has ratified some of the international conventions and, among them, the 
International Covenant on Civil and Political Rights of the United Nations in 1992, in which 
the main principles of the rights of the defense are applicable. In the same way, the Rules of 
Procedure of the Extraordinary Chambers in the Courts of Cambodia are heavily inspired by 
the fundamental principles enshrined in the French Code of Criminal Procedure. For 
example, Article 21 of the Rules of Procedure brings together some of these principles such 
as the adversarial principle, the need of a reasonable time or the equality before the law .... 

To illustrate this point, Marcel LEMONDE chose to present a decision rendered when he 
was working in the ECCC, on September 9, 2007  and concerning the custody of IENG 
SARY, politician and Khmer Rouge leader. His lawyer requested the postponement of the 
cross-examination in order to have enough time to prepare his defense. However, even 
though Rule 63.1 of the Rules of Procedure provided that "the Charged Person shall have 
sufficient time to prepare his defense", the Rules of Procedure of the ECCC did not give the 
possibility to defer the contradictory debate. The decision, however, ruled in favour of the 
rights of the defense by granting this possibility. In order to do so, magistrates used the 
Article 2 of the Rules of Procedure, which provides that if "during an ECCC proceeding an 
issue is raised without any solution given by the Rules, the co- investigation judges may 
refer to the fundamental principles of Article 21 of the Rules of Procedure ". This is an 
example of how judges should work: if the text is silent on a matter, the spirit of the law 
must always prevail, and in this case the rights of the defense have been respected. 
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Thus, although the Cambodian Code of Criminal Procedure does not yet provide for 
fundamental principles, judges may refer either to the international conventions signed by 
the country or to the rulings of the ECCC in order to develop domestic law. Of course, 
legislative changes are made by the legislator and not the judge, but changes can still be 
incorporated into domestic law through judicial practice. It must be kept in mind that 
technical rules have to illustrate the fundamental principles. 

The great procedural models: the adversarial model and the inquisitorial model

Marcel LEMONDE gave a quick presentation on the two main systems of criminal 
procedure: the adversarial model and the inquisitorial model. 

In the "pure" adversarial model, the pre-trial phase is short because the investigation is 
carried out during the trial phase, which is longer. Judges have no initiative power in the 
collection of evidence. They do not lead the investigation which is conducted by the police 
alongside with the prosecutor when there is one. 
During the investigation, judges can only intervene on an ad hoc basis in order to give (or 
refuse) the police the authorization to carry out some investigations that can infringe 
fundamental freedoms (searches, seizures, telephone tapping ...) . 
Lawyers can intervene as soon as the police’s investigation starts with the aim of defending 
the suspect against potential coercive measures and leading an adversarial investigation, the 
results of which will be discussed at the hearing. 
When the police receives a report of suspecting behaviour and brings the case to justice, the 
judge will assess the seriousness of the charge and will decide whether or not the accused 
should be prosecuted and brought to trial. The defendant will then pleads guilty or not guilty 
and his/her decision will determine the conditions under which he/she will be tried. 

In the "pure" inquisitorial system, the investigation is exclusively conducted by the 
prosecuting party, which represents the State. There is no judicial control at this stage of the 
trial so the rights of the defense are not protected by any guarantee. The pure inquisitorial 
system has almost entirely disappeared. This model can be analysed through the 
authoritarian states’ procedural systems. For example, it was in effect in the USSR. It can 
also be illustrated by the French pre-trial system before the law of 1897, when lawyers were 
out of the investigation phase and investigating judges were not offering any guarantee of 
independence from the prosecution. 

Cambodian criminal justice, which was directly inspired by French law, had therefore a 
system without any rights of the defense. But as soon as democracy began to progress in 
France, it became unacceptable. As a result, the procedure gradually evolved towards a 
mixed system, more focused on contradictory debate and protecting the rights of the defense:
- Thanks to the law of December 8, 1897, lawyers are now part of the investigation phase 
and can protect the rights of the defense.
- In 1958, the Code of Criminal Procedure changed many aspects of our procedural law, 
particularly by regulating the police investigation and making the investigating judge 
separate from the prosecution service. But the Code did not really modify the whole system, 
which mostly remained the one written in the Code of Criminal Procedure of 1808, which 
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actually included itself most of the one set up by the Great Ordinance of 1670. The Code of 
Criminal Procedure of 1958 is not very different from the Cambodian Code. 

In France, things continued to evolve, for example with the law of 15 June 2000, which 
strengthened the rights of the defense. Among the most important measures in this law, some
must be mentioned such as the steps that were taken to increase the strength of the 
presumption of innocence, the review of criminal decisions when France is condemned by 
the European Court of Human Rights on the same matter, or the creation of  a “liberty and 
custody judge”. 

Thus, in this mixed system which is now the French model, the power to investigate is given 
to the prosecuting party or to an investigating judge, and not to the defense, but the 
prosecuted party’s rights are protected by the judicial authority which is reminiscent of the 
adversarial model. 

Conversely, some countries with an adversarial tradition, England for example, are 
questioning their own system, particularly concerning the organization and control of the 
preparatory phase of the trial. More broadly, the European Convention on Human Rights 
leads to an harmonisation of the different criminal proceedings from the European countries 
(all the States have already been condemned, whatever their procedural system can be, which
shows that there is not a perfect one). 

At this time, the classic distinction between adversarial procedure and inquisitorial procedure
seems outdated. The old accusatory / inquisitorial patterns no longer reflect reality. 

The reform proposals in order to improve the rights of the defense in the Cambodian
Code of Criminal Procedure

The end of the day was dedicated to debates and questions between the magistrates and 
Marcel LEMONDE with reform proposals of Cambodian criminal law on the rights of the 
defense. 

Among the most important ones, Marcel LEMONDE suggested to include, like in France, a 
preliminary article in the Cambodian Code of Criminal Procedure. This reminder of the 
fundamental principles would be a good way to make sure that the technical rules always 
comply with these principles. 

Several articles on custody written in the Cambodian Code of Criminal Procedure will have 
to be amended in order to ensure the protection of the rights of the defense.

Article 96 states that "For the purposes of the investigation, the judicial police officer may 
detain a person suspected of being a party to an offense. The judicial police officer may also 
place in custody any person likely to provide information on the facts ...”
This last part is questionable because no offense can be hold against that person besides the 
fact that he/she doesn’t want to testify, which is already subject to criminal prosecution. 
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Article 96 further states that the starting point of the custody "shall be the time of arrival of 
the person detained in the police or gendarmerie service". It means that there is a legal 
loophole between the time of arrest and the arrival at the police premises. That situation 
doesn’t comply with the rights of the defense. 
Under French law, the custody starts when the person is arrested. 

Article 98 of the CCP provides that when twenty-four hours have elapsed since the 
beginning of the police custody, the detained person may request to talk to a lawyer or a 
person he/she chooses (not necessarily a legal representative), as soon as this person is not 
involved in the case.
This provision is understandable because of the lack of lawyers in Cambodia. Nevertheless, 
choosing a non legal representative may be a bad idea for the person detained. Indeed, in 
front of the prosecution service, not having a lawyer’s assistance would break the balance. 

Marcel LEMONDE proposed to amend this provision with the help of non- governmental 
organizations, particularly those specialized in the defense of human rights. This way, if the 
person in custody does not have the possibility of being assisted by a lawyer, at least he/she 
can be helped by a legal advisor. 

And finally, no mention is made of a right to remain silent for the suspect during police 
custody whereas it is a fundamental right of the defense. 

In conclusion, he reminded participants that magistrates should not only apply the law to the 
letter but also respect its spirit. They must always apply the technical rules in the light of the 
fundamental principles. 
Thus, even if the Cambodian criminal law still has deficiencies in the rights of the defense, 
this can’t be a reason for the magistrates to hide behind this legislative silence. They are 
expected to do their job with even more independence, impartiality and integrity. Indeed, a 
justice which works and has the citizens’ trust is a guarantee of security, development and 
peace for the country. 

Caroline Tissot,
Legal intern at HCC.
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