
The Ethics of Magistrates

Marcel LEMONDE held on November 30, 2016 the second training course on the ethics of
magistrates at the Royal Academy of the Judiciary Professions in Phnom Penh.
He engaged a discussion with pupils magistrates concerning the qualities required to be a "good
judge". This conference is part of the cycle of conferences organized by the Association Henri
Capitant  which  first  conference  was  held  on  November  29,  2016  conducted  by  Marcel
LEMONDE , entitled “The rights of the defense” ( link to be added)

Marcel LEMONDE introduced his speech with the following question: “What is ethics"?
He provided some beginnings elements of responses:  "Ethics is the right way to do our job" or
"ethics is linked with discipline. "
For a better understanding, ethics can be analyzed from a point of view of disciplinary: What is
misjudged? At what point can it be considered that a judge is doing his job in a wrong, not
appropriate  way?  However,  ethics  is  more  extended  because  it  is  also  linked  with  “moral
considerations”.

These  questions  made  it  possible  for  Marcel  LEMONDE  define  what  were  the  required
qualities to be an effective, competent judge, allowing the dissemination of a « good » justice. 

He reminded, by echoing at what he had already explained the day before on the rights of the
defense (link to be added,)  that magistrate should not only apply the law but also respect the
spirit of the law. The spirit and the letter must not be dissociated. If the judge only applies the
text, it is a semblance of justice and this can constitute a perversion of the law. Finally, a good
judge is a “judge equitable” (« fair judge »), which means an independent and impartial judge.

What is an independent judge?

"I have never met an independent judge, I only met lucid judges on their dependencies." 
This quote, pronounced by a colleague magistrate of Marcel LEMONDE, shows that to avoid a
certain dependence, the judge have to be aware of the "dependencies" that surround him and
must distance himself from them. 
A judge must be aware that he can quickly fall into many dependencies. Whether it is pressure
from the executive  or  legislature  bodies,  he  can also be influenced by its  own political  or
religious preferences. A judge who would apply the law in a biased way would render an unfair
judgment.
He can also be blinded by his ignorance; a judge who has no knowledge is a bad judge. That is
why  the  judge  must  constantly  work  and  improve  his  erudition,  instruction.  He  must
periodically make continuous training and has to continue to train until the end of his career, as
Charles Peguy summarizes so well: "a judge accustomed is a judge died for justice."

Independence is not an end in itself but a tool that will allow the judge to be impartial. 

What brought Marcel LEMONDE on the second part characterizing a fair judge:his impartiality.



How to define the impartiality of the judge?

We find the impartiality in the oath pronounced by the Cambodian judges when they take their
functions. This oath refers to four forms of partiality: affection, hatred, fear and ignorance. 

Impartiality is the ability to change your mind, to question yourself. Impartiality is the attitude
which should remove all subjectivity in a judgment. This means that when the judge prepares a
hearing, he necessarily has an opinion at first, but must accept the idea that this opinion is not a
definitive opinion. We cannot speak of a fair trial if someone knows the result in advance. It is
necessary for the judge to be open-minded about all the arguments exchanged during the debate
so that he can question his initial opinion. Thus, it is necessary to respect the rules of "judicial
ritual".

Judicial ritual can be defined as the organization of the debate between the different actors of
the trial. This actors have the right to speak while respecting the order and letting the other
intervene. In a hearing, the defense must always have the last word. The judge must guarantee
the organization of the debate by respecting this judicial ritual because the characteristic of the
criminal trial is to organize the contradiction.

If order is important, it is also necessary that each actor in the criminal trial play his role in a
proper way: the president cannot play the role of the prosecutor and vice versa. The relationship
between the judge and the prosecutor must be clearly distinguished.

The theory of appearances and the judge

In Cambodia, as in France, the magistrates are divided into two categories: the magistrates of
the public prosecutor's office and the magistrates of the siege. This judicial community can
sometimes give the impression of a doubtful complicity between prosecutor and judge, which
no  one  can  admit.  In  the  criminal  case,  this  proximity  to  the  body  can  be  regarded  as
connivance, which the accused will denounce as evidence of partial justice.

Moreover,  the  European  Court  of  Human Rights  enshrined  the  "theory  of  appearances"  in
Delcourt v. Belgium case. This theory can, thus be summarized by the adage "Justice must not
only be done, it must also be seen to be done”(which means justice must not only be rendered, it
must also give the impression that it has been properly delivered.) This theory recognizes the
importance  attributed  to  appearances  and  the  increased  sensitivity  of  the  public  to  the
guarantees of good justice.
It is therefore important that judges take into account that, through the eyes of the public, this
link between prosecutors and judges may appear ambiguous. Thus, it is very important to show
their mutual independence.

Marcel LEMONDE explains that when he was president in Lyon, he asked to the prosecutor



to do not return by the same door as the magistrates of the siege. Indeed, as lawyers enter trough
the public door, prosecutors must enter to the court by a distinct door that the judge. 
Likewise, when the court withdraws to deliberate, the prosecutor should not leave by the same
door as the judges. Lastly, the judge must take the time to withdraw for deliberation and not be
satisfied to deliberate on his seat in the sight of all. This deliberation between judges sitting in
their  chairs,  gives the appearance that  decision was already took and thus means that  both
debates and lawyer have no usefulness.

This  impartiality  also  requires  that  the  judge  must  refer  for  taking  his  decision,  to  the
fundamental principles particularly the rights of the defense. The judge must not be "lazy", he
must give his decision within a reasonable time and avoid temptations by asking for example
expertise or other technical discussion which would add additional time.

The judge must also communicate the case to the defense in order to allow sufficient time for
preparing his hearing. If the accused is a foreigner, the judge must provide him an interpreter
and according to the European Court of Human Rights (ECHR) he is also responsible for the
interpreter’s quality: the judge must actively investigate whether the quality of the translation is
acceptable. Indeed, the accused must understand his accusation and his rights.

In conclusion, Marcel LEMONDE emphasized the importance of a justice which works because
it’s a guarantee of security and development for a country. 
Indeed, two hundred years ago, the French Revolution was first directed against the judges. The
first  cause  of  discontent  in  the  register  of  grievances  (“les  cahiers  de  doléances”)  was  the
unfairness that people faced before the courts. We need to remember, always, that people would
never accept unfairness very long time. If we want to prevent violence, the only thing that truly
works is an effective and fair justice.

Moreover, the judge’s profession is complicate because it’s not a "natural" profession. Indeed,
it’s not "normal/usual" to judge other people. Thus, the judge must always keep in mind that he
is a person like everyone and he is not superior to the others. 
Few years ago, in France there was a well-known case in which the investigating judge, in
charge of this case, said during his testimony "I am only a technician of the law”. According to
Marcel LEMONDE is quite the opposite: the judge is not only a « technician of the law », he is
more than that: he is also the person who tries to understand and this requires humility, integrity
and modesty.

Remember that:  "You will be good judges only if you do not consider yourself as superior
beings" concluded Marcel LEMONDE.
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